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Finally, it is proposed that the threshold for review is altered from a “book value” test
(currently set at CAD $344 million) to an “enterprise value” test (starting at CAD $600
million).  The existing “book value” threshold will be reserved for SOEs.15

B. ACTIVISM UPDATE

The Ontario Superior Court of Justice issued a decision in Wells v. Bioniche Life Sciences
Inc.16 that clarifies certain issues that both dissident shareholders and boards must deal
with in the face of contested meetings for a company incorporated under the Canada
Business Corporations Act17 (CBCA), finding the following:

• Only registered shareholders are entitled under the CBCA to requisition a share-
holder meeting.18

• A requisition must contain sufficient detail to allow shareholders to make an in-
formed decision about the business proposed in the requisition.19

• A requisitioning shareholder may be entitled to call its own shareholder meeting
under s. 143(4) of the CBCA even if the target’s board is justified under the CBCA in
refusing to call the meeting in response to the requisition.20

For target companies, this case highlights that a key tool for a board facing activist
pursuits is its ability to control the process.  The board has the ability to determine the
validity of requests from shareholders and ultimately controls the meeting and proxy tabu-
lation process.  In reviewing directors’ conduct, courts will apply the business judgment
rule and will generally uphold determinations made by a board in the proper exercise of
their statutory obligations.21

For dissident shareholders, this case highlights the need to be well advised and to ensure
compliance with technical legal requirements, which may result in losing procedural ad-
vantages.  It also highlights that courts may be willing to intervene if a target company is
trying to frustrate a bona fide attempt by a shareholder to exercise its rights under corpo-
rate law.

III. Chile

The Chilean economy has remained strong this year in spite of the struggling European
economy and the debt ceiling crisis that affected the United States.  In terms of M&A
activity, Chile has continued standing out as a main M&A player within the Latin Ameri-
can region, providing attractive investment opportunities for foreign and local entrepre-
neurs.  A healthy regulatory framework has played a crucial role in maintaining Chile as
the most investor-friendly country within the region, according to international think

15. Sandy Walker, SOE Amendments to Investment Canada Act Passed, DENTONS (July 18, 2013), http://www
.dentons.com/en/insights/alerts/2013/july/18/soe-amendments-to-investment-canada-act-passed.

16. Wells v. Bioniche Life Sci. Inc., [2013] ONSC 4871, paras. 48–58 (Can. Ont.).
17. Canada Business Corporations Act, R.S.C. 1985, c. C-44.
18. Wells, [2013] ONSC 4871, paras. 48–58.
19. Id. paras. 59–65.
20. Id. paras. 91–101.
21. See id.
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tanks.  The Latin American Private Equity & Venture Capital Association’s (LAVCA)
2013 Scorecard on the private equity and venture capital environment placed Chile at the
top of its rankings for the eighth consecutive year, and the Transparency International’s
2012 Corruption Perception Index ranked Chile as the most transparent country in Latin
America, ranked 20 worldwide, just behind United States, which ranked 19.22

This year’s legal developments have certainly improved the entrepreneurial environ-
ment.  The most noticeable one is Law No. 20,659 (also known as the “One-Day Com-
pany Law”) and its respective regulation, which simplifies company start-ups and M&A/
JV transactions given the possibility of using shelf companies.23  Before these laws became
effective, Chile only counted with the general system for creating and amending compa-
nies, which is slow, owing to the registration with the Registry of Commerce and publica-
tion in the Official Gazette involved in the organization of a company.

With this new regime, company start-ups and amendments may now be performed in
only one business day, by providing an online form of articles and bylaws and an elec-
tronic online registry of legal entities.  The rapidness is due to the fact that the online
registry is simultaneously connected with the Internal Revenue Service, which assigns the
taxpayer identity to the new company and approves its start-up.24

Not only does this regime allow corporate acts—such as incorporations, amendments,
mergers, and liquidations—to be perfected in a limited amount of time, but also it has the
advantage of being very cost-effective because the online form and the registration process
are completely free of charge.  Basically, the only expenses involved in this process are
those related with obtaining a digital signature for signing the online forms.25

While any type of legal entity (other than the public corporations) may benefit from
this system, the regulation has established different dates for the roll-out of the new sys-
tem.  The legal entities currently benefitting from this new regime are limited liability
companies and individual limited liability enterprises.

In another important development, the Chilean Securities and Insurance Securities
Commission (SVS) is currently preparing a new regulation that intends to strengthen the
rules related to potential conflicts of interest of securities intermediaries and the perceived
abuse of holding company structures.26  This new regulation comes as a reaction to the
recent trading and corporate scandal locally known as Caso Cascadas that involved the
public corporation SQM, where the board of SQM and well-known brokerage firms
where accused by minority shareholders of lack of transparency and allegedly executing
trades while having conflicts of interest.27

22. See LATIN AM. PRIVATE EQUITY & VENTURE CAPITAL ASS’N, 2013 SCORECARD: THE PRIVATE EQ-

UITY AND VENTURE CAPITAL ENVIRONMENT IN LATIN AMERICA (2013), available at http://lavca.org/wp-
content/uploads/2013/04/2013-LAVCA-Scorecard.pdf.

23. Francisco Ugarte & Luciano Aguilera, Legal Innovations that Foreign Investors Should Consider, IFLR
1000, http://www.iflr1000.com/LegislationGuide/947/Legal-innovations-that-foreign-investors-should-con
sider.html (last visited Mar. 29, 2014).

24. Id.
25. Id.
26. Qué es la SVS: Presentación [What is SVS: Presentation], SUPERINTENDENCIA VALORES Y SEGUROS,

http://www.svs.cl/portal/principal/605/w3-article-12389.html (last visited Mar. 29, 2014).
27. Anthony Esposito & Felipe Iturrieta, Frustrated Shareholders Lash Out At Chile’s Scandal-hit SQM,

REUTERS (Oct. 11, 2013, 3:09 PM), http://www.reuters.com/article/2013/10/11/chile-sqm-idUSL1N0I1197
20131011.

SPRING 2014

THE YEAR IN REVIEW
AN ANNUAL PUBLICATION OF THE ABA/SECTION OF INTERNATIONAL LAW

PUBLISHED IN COOPERATION WITH
SMU DEDMAN SCHOOL OF LAW



70 THE YEAR IN REVIEW

The new draft rule sets forth a series of obligations for securities intermediaries.28

Firstly, securities intermediaries and their respective directors, managers, and administra-
tors must solve any potential conflict of interests that may arise in the performance of
their services, giving their clients prompt and sufficient information of the transactions
that they intend executing.  Moreover, for the first time, securities intermediaries would
be responsible for setting whistleblower protection programs.

Secondly, in order for securities intermediaries to act in their client’s best interest, the
new draft rule requires the parties to enter into a service agreement, containing clauses
that would solve potential conflict of interest between them, reporting obligations related
to purchase or sale for each product or type of service that the securities intermediaries
intend purchasing, and other obligations that securities intermediaries would need to
comply with (such as KYC requirements and offering their clients services or products in
accordance with their investment profile).29

Finally, the new rule requires each securities intermediary to establish a transaction
guideline, always benefitting the client instead of themselves.  Also, each order and in-
struction received by the securities intermediary must be duly documented or supported
(including voice recordings) in order for them to be made available to the SVS, if
requested.30

IV. France

The principle of legal autonomy of subsidiaries is widely accepted to avoid generating a
sense of insecurity among companies belonging to the same Group.  The French Courts,
being fully aware of this dimension, have limited the cases in which a third party may
invoke the principle of liability of the parent company for the actions of its subsidiary.

Though the parent company is generally not held liable for the actions of its subsidiary,
there are three exceptions:31

• non-contractual fault: for example, incitement to misconduct by interference;
• deceptive appearance: when evidence leads to a bona fide belief that the parent com-

pany and its subsidiary form one single legal entity; or
• interference in the external management of the subsidiary that brings into  question

the subsidiary’s legal autonomy.

Legal certainty in this field is fundamental; the doctrine is therefore careful to adopt
accurate reasoning.  In an effort to clarify matters, the French Courts have tried to clearly
separate the different criteria.  The deceptive appearance requires several facts contribut-
ing to confusion between the legal personalities of the two entities.  In order to consider
the conduct of the parent company as an interference, actions of the latter should
prejudice the interests of a third party by interfering in an agreement despite the subsidi-

28. SUPERINTENDENCIA VALORES Y SEGUROS, CIRCULAR NO. 2108, DEFINE ALCANCE Y ESTABLECE

REQUISITOS A LOS INTERMEDIARIOS DE VALORES Y ADMINISTRADORAS DE FONDOS, PARA EL EJERCICIO DE

LA ACTIVIDAD DE ADMINISTRACION DE CARTERA DE TERCEROS (June 14, 2013) (Chile).
29. Id.
30. Id.
31. Cour de cassation [Cass.] [supreme court for judicial matters] com., June 12, 2012, Bull. civ. IV, No.

121 (Fr.).
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