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Chile
Jaime	Carey	and	Andres	Carey

Carey	y	Cía

Acquisitions (from the buyer’s perspective)

1	 Tax	treatment	of	different	acquisitions
What	are	the	differences	in	tax	treatment	between	an	acquisition	

of	stock	in	a	company	and	the	acquisition	of	business	assets	and	

liabilities?

The main difference from the acquirer’s perspective is that there is 
only a step-up in the tax basis on an asset purchase, while a stock 
acquisition as a general rule does not allow for a step-up on the basis 
of the target’s assets. 

Another important difference is that an asset acquisition would 
generally be taxable for the seller as ordinary income. In a stock 
acquisition, the seller may benefit from a 17 per cent capital gains 
tax and even benefit from a capital gains tax exemption in the case 
of dispositions of regularly traded, publicly listed stock, and pro-
vided some specific conditions are met. Tax-free acquisitions through 
corporate reorganisations are also generally available only for stock 
acquisitions and not for asset acquisitions.

Finally, VAT, registration duties and transfer taxes may apply on 
asset transfers but not to a stock acquisition.

2	 Step-up	in	basis
In	what	circumstances	does	a	purchaser	get	a	step-up	in	basis	in	

the	business	assets	of	the	target	company?	Can	goodwill	and	other	

intangibles	be	depreciated	for	tax	purposes	in	the	event	of	the	

purchase	of	those	assets,	and	the	purchase	of	stock	in	a	company	

owning	those	assets?

If a Chilean acquisition company acquires all of the issued shares of 
the target, which as a consequence is wound up into the acquisition 
company, the difference between the acquisition price and the tax 
equity of the target has to be assigned pro rata to the tax basis of the 
non-cash assets of the target. If the target does not have non-cash 
assets, this difference may be amortised in a six-year period. 

As a general rule, goodwill and other intangibles may not be 
depreciated for tax purposes. However, tax goodwill, which is 
defined as the difference between the acquisition price and the tax 
equity of the target, may be indirectly deducted through depreciation 
and inventory costing of the increased tax basis of non-cash assets 
that occurs as explained above.

The purchase of stock in the target may not be depreciated 
or amortised. The stock acquisition, cost-adjusted for inflation, 
may be recovered as basis upon disposition or liquidation of the 
investment.

3	 Domicile	of	acquisition	company
Is	it	preferable	for	an	acquisition	to	be	executed	by	an	acquisition	

company	established	in	or	out	of	your	jurisdiction?	

A Chilean acquisition company is generally preferred, except in the 
specific cases described below.

Having a local acquisition company will allow deferral of the 
35 per cent dividend withholding tax, applicable to dividends paid 
to non-resident shareholders until dividends are effectively paid by 
the acquisition company to its non-resident shareholders, since inter-
company dividends between local entities are not taxed. It should be 
noted that, under the corporate tax integration system, the effective 
rate of withholding on net dividend payments to a non-resident is 
approximately 21.6 per cent, assuming that the underlying profits 
were subject to a 17 per cent corporate tax. See question 13 for 
how corporate taxation and the dividend taxation integration system 
works. 

Another reason for having a local acquisition vehicle is that this 
structure allows for interest relief in the case of borrowings to finance 
the acquisition. Although group tax filings are not allowed, interest 
expenses deducted by the acquisition company may be offset against 
dividends received from the target and a refund for the 17 per cent 
corporate tax paid by the target on the underlying profits may be 
requested by the acquisition company. In addition to the interest deduc-
tion benefit, in the case of interest payments to a non-Chilean bank 
or financial institution, the interest withholding tax is reduced from 
35 per cent to 4 per cent. This could generate an efficient repatriation 
mechanism, as cash distributed as dividends would be subject to a  
35 per cent dividend withholding tax. 

A local acquisition company would also be preferable for an 
asset acquisition, since it may be able to use the VAT normally appli-
cable in this case as an input credit against the VAT charged on its 
sales or provision of services.

If the stock of the target has appreciated in value and the seller 
is a non-resident that holds the target through an offshore interme-
diate holding, it may prefer to sell the intermediate holding to an 
acquisition company located outside Chile. In such cases, the gain 
derived from the sale would not be subject to income taxes in Chile. 
If the purchase company is located in Chile, the gain from the sale 
of an offshore intermediate holding would be subject to Chilean 
taxation. 

4	 Company	mergers	and	share	exchanges
Are	company	mergers	or	share	exchanges	common	forms	of	

acquisition?	

Mergers or share exchanges are common where parties are seeking 
to conduct the transaction without incurring income taxes for the 
target or the sellers, given that the tax code normally allows reor-
ganisations such as mergers, spin-offs and other forms of corporate 
reorganisations at cost basis without having to book any gain for 
income tax purposes that would otherwise result if the transaction 
were conducted as a taxable transfer.
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5	 Tax	benefits	in	issuing	stock	
Is	there	a	tax	benefit	to	the	acquirer	in	issuing	stock	as	consideration	

rather	than	cash?

Generally there is no tax benefit to the acquirer in issuing stock as 
consideration rather than cash. In addition, using appreciated stock 
of a Chilean company as consideration might result in taxation for 
the acquirer.

6	 Transaction	taxes	
Are	documentary	taxes	payable	on	the	acquisition	of	stock	or	business	

assets	and,	if	so,	what	are	the	rates	and	who	is	accountable?	Are	any	

other	transaction	taxes	payable?

There are no documentary taxes or other transaction taxes payable 
on the acquisition of stock. 

In an acquisition of business assets, VAT would normally be 
applied at 19 per cent on the transfer of inventory, personal property, 
real estate developed by a construction company and fixed assets, if 
sold before fully depreciated or within four years of their acquisition. 
The seller would be liable for charging VAT on the transfer. The 
purchaser, if it is a local acquisition company registered as a VAT 
taxpayer, would be entitled to offset such VAT as an input credit 
against its VAT output debits on its own sales or services. 

7	 Net	operating	losses,	other	tax	attributes	and	insolvency	
proceedings
Are	net	operating	losses,	tax	credits	or	other	types	of	deferred	tax	

asset	subject	to	any	limitations	after	a	change	of	control	of	the	

target	or	in	any	other	circumstances?	If	not,	are	there	techniques	for	

preserving	them?	Are	acquisitions	or	reorganisations	of	bankrupt	or	

insolvent	companies	subject	to	any	special	rules	or	tax	regimes?

As a general rule, net operating losses, tax credits and other tax 
attributes, such as accelerated depreciation of the target, may not 
be used by the acquirer if the target is liquidated or merged into 
the acquirer. Consequently, in a post-acquisition reorganisation, it 
is important to preserve the legal existence of the target. Losses and 
other tax attributes are not affected, however, if the name of the 
target or other corporate attributes are changed as a consequence or 
after the acquisition, that do not affect its existence as a legal entity. 

In addition, the net operating losses of the target may not be 
deducted from earnings obtained after a change in control occurring 
during a calendar year if, in addition, any of the following condi-
tions is met: 
•  as a consequence of the change in control or in the 12-month 

period immediately preceding it, the company changed or 
expanded its main line of business, unless it keeps its original 
line of business; 

•  upon the ownership change, the company does not own capital 
assets or other assets related to its trade or business that allow the 
continuation of the same trade or business or the value of which 
is not related to the acquisition value of the company; or

•  following the ownership change, the company solely obtains pas-
sive income from investments in other companies or as a recipi-
ent of profit reinvestments.

For these purposes a change in control is deemed to occur in the 
calendar year when the new shareholders or owners acquire or end 
up acquiring directly or indirectly at least 50 per cent of the capital 
or participation in the company. 

An exception to this limitation on the use of losses exists when 
the change of ownership occurs between companies belonging to the 
same corporate group.

Acquisitions or reorganisations of bankrupt or insolvent compa-
nies are subject to general rules.

8	 Interest	relief
Does	an	acquisition	company	get	interest	relief	for	borrowings	to	

acquire	the	target?	Are	there	restrictions	on	deductibility	where	the	

lender	is	foreign,	a	related	party,	or	both?	Can	withholding	taxes	

on	interest	payments	be	easily	avoided?	Is	debt	pushdown	easily	

achieved?	In	particular,	are	there	capitalisation	rules	that	prevent	the	

pushdown	of	excessive	debt?

As explained in question 3, interest relief is only available if a Chil-
ean acquisition company is used. In addition, interest expenses may 
not be deducted if the target company is organised as a corporation 
and not merged into the acquirer, since potential income from the 
target (ie, dividends and capital gains) may not be subject to ordinary 
income taxation. Additional acquisition structuring, such as inter-
posing an intermediate Chilean limited liability company between 
the local acquisition company and the target, could be used to ensure 
interest relief at the level of the acquisition company.

Deductibility restrictions do not depend on whether the lender is 
foreign, a related party or both, although under transfer-pricing rules 
the Chilean Revenue Service has the authority to challenge exces-
sive interest charges made to a local borrower by a foreign related 
party. 

Generally interest payments to a foreign lender are subject to 
a 35 per cent withholding tax. This tax may be reduced where the 
lender is resident in a tax-treaty country. Most tax treaties signed 
by Chile provide for a maximum interest withholding tax of 15 per 
cent. 

In addition, interest payments made to a foreign bank or finan-
cial institution may be subject only to a 4 per cent interest withhold-
ing tax. If the funds are already available within the acquirer’s group 
or borrowings are made outside of Chile, it is common to use back-
to-back transactions, where the local acquisition company borrows 
from a foreign bank, using as security cash deposited by a member of 
the acquirer’s group in the same bank. A non-Chilean resident finan-
cial entity registered with the Chilean IRS under a procedure estab-
lished in 2008 can also be used instead of a back-to-back transaction 
with a bank. Interest paid on the back-to-back loan to the foreign 
bank or to a foreign registered financial entity would qualify for the 
reduced 4 per cent interest withholding tax. However, the back-to-
back loan as well as a loan from a related party financial entity would 
be subject to thin capitalisation rules, under which, if the borrower’s 
debt with related parties benefiting from the 4 per cent withholding 
tax exceeds three times its equity, interest payments deemed to be in 
excess of such ratio would be subject to a 31 per cent surtax. It is 
important to note, however, that related party borrowings are only 
subject to these thin capitalisation rules if interest payments on those 
loans may benefit from the reduced 4 per cent withholding tax.

It may be possible to achieve debt pushdown without much 
structuring if the acquisition has taken place as a taxable transac-
tion. It could be more complicated to achieve debt pushdown in cases 
where the acquisition is not taxable in Chile, when both the seller and 
acquirer are foreign companies. Debt pushdown would be subject to 
the same thin capitalisation rules mentioned above, also only on its 
related party debt. 

9	 Protections	for	acquisitions
What	forms	of	protection	are	generally	sought	for	stock	and	business	

asset	acquisitions?	How	are	they	documented?	How	are	any	payments	

made	following	a	claim	under	a	warranty	or	indemnity	treated	from	a	

tax	perspective?	Are	they	subject	to	withholding	taxes	or	taxable	in	the	

hands	of	the	recipient?

In stock acquisitions, the acquirer would be legally liable for taxes 
owed by the target. In an asset acquisition, the acquirer would be 
held as guarantor for the tax liabilities of the seller if the seller has 
ceased to carry on its business activities as a consequence of the sale. 
Warranties, indemnities, price adjustment clauses, escrow accounts 
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and other means may be used by the acquirer as protection against 
tax liabilities, assessments and contingencies. These forms of protec-
tion are only binding between the parties and cannot be held against 
the Treasury. Although according to the Chilean tax law payments 
received as consequential damages are not taxable income, in the 
event these damages cannot be determined with exact certainty it is 
likely that the tax authority will treat them as taxable profits. Pay-
ments for the loss of profits are also taxable in Chile.

Post-acquisition planning 

10	 Restructuring
What	post-acquisition	restructuring,	if	any,	is	typically	carried	out	and	

why?

If the acquisition price paid for the target was greater than the target’s 
tax equity, the target may be amalgamated into the Chilean acquisi-
tion company by having the latter acquire any remaining shares in 
the target to obtain a step-up in the basis of the target’s assets as 
explained in question 2. 
Additionally, a Chilean acquisition company that borrowed funds 
to finance the purchase may be merged with the target. This would 
allow applying interest deductions against operating income rather 
than offsetting them against dividends received from the target. This 
would avoid having to request the refund of the corporate tax paid 
on the underlying profits distributed by the target.

11	 Spin-offs
Can	tax	neutral	spin-offs	of	businesses	be	executed	and,	if	so,	can	

the	net	operating	losses	of	the	spun-off	business	be	preserved?	Is	it	

possible	to	achieve	a	spin-off	without	triggering	transfer	taxes?

Spin-offs may be executed in a tax-free manner. The assets and liabili-
ties transferred to a new company, belonging to the same sharehold-
ers and in the same proportion, would preserve their tax attributes 
such as basis and holding periods. The net operating losses of the 
spun-off business as well as other tax attributes would be preserved, 
although they may not be transferred to the new company formed 
as a consequence of the spin-off. No transfer taxes are applicable to 
spin-offs in Chile.  

12	 Migration	of	residence
Is	it	possible	to	migrate	the	residence	of	the	acquisition	company	or	

target	company	from	your	jurisdiction	without	tax	consequences?

Chilean corporate law does not contemplate the possibility of migrat-
ing a foreign company into Chile or a Chilean company to a foreign 
jurisdiction. Accordingly, to migrate a Chilean company to a foreign 
jurisdiction it may be necessary to liquidate the company and rein-
corporate it in the other jurisdiction. The company’s liquidation may 
trigger a 35 per cent tax on its retained taxable earnings.

13	 Interest	and	dividend	payments
Are	interest	and	dividend	payments	made	out	of	your	jurisdiction	

subject	to	withholding	taxes	and,	if	so,	at	what	rates?	Are	there	

domestic	exemptions	from	these	withholdings	or	are	they	treaty-

dependent?	

Interest payments made to a foreign lender are generally subject to 
a 35 per cent withholding tax. An interest withholding tax rate of 
4 per cent may be available for interest payments made on loans 
obtained from a foreign bank or registered financial entity. Reduced 
rates (usually 15 per cent) may also be available for interest payments 
made to a beneficiary resident in a tax treaty country. Local interest 
payments are not subject to withholding tax.

Dividend payments are also subject to a 35 per cent withholding 
tax. As a consequence of the corporate tax integration mechanism, 
the effective rate of withholding on net dividends would be approxi-
mately 21.6 per cent, assuming that the underlying earnings were 
subject to a 17 per cent income tax. Chile has negotiated with all 
its tax treaty partners that this dividend taxation would not be lim-
ited by the dividends article of the treaties as long as the corporate 
tax can be used as a credit against the dividend withholding tax. 
Dividends paid between local resident companies are not subject 
to taxation.

This corporate tax integration mechanism works as follows:
Chilean	entity	earnings	before	taxes 100	pesos

Corporate	income	tax	at	17	per	cent -17	pesos

Dividend	distribution	to	foreign	shareholder 83	pesos

Grossed-up	dividend 100	pesos

Dividend	withholding	tax	at	35	per	cent -35	pesos

Corporate	tax	credit 17	pesos

Dividend	withholding	tax	payable -18	pesos

Available	to	foreign	shareholder 65	pesos

14	 Tax-efficient	extraction	of	profits
What	other	tax-efficient	means	are	adopted	for	extracting	profits	from	

your	jurisdiction?

Reasonable fees paid for management services provided by a foreign 
affiliate outside of Chile may be subject to a 20 per cent withholding 
tax. If provided by a foreign entity in a treaty country these payments 
could be made without any Chilean tax. Certain royalty payments to 
a foreign affiliate may also benefit from a reduced 30 per cent with-
holding tax, which could be reduced to 15 per cent if royalties are 
paid to a beneficiary resident in a tax treaty country.

In	February	2010,	the	Chilean	and	US	authorities	signed	a	tax	treaty	
to	avoid	double	taxation	which	will	benefit	individuals	and	enterprises	
that	invest	or	have	business	relationships	in	either	country.	Although	
the	treaty	has	not	yet	entered	into	effect,	which	it	will	after	it	is	
approved	by	the	Chilean	Congress	and	the	US	Senate	and	the	proper	
legislative	process	is	concluded,	taxpayers	from	both	countries	will	
strongly	benefit	from	this	agreement.
	 In	July	2010,	the	stamp	tax	rate	(applicable	on	all	loans	whether	
foreign	or	local)	was	lowered	on	a	permanent	basis.	The	current	rates	
are	now	0.05	per	cent	over	the	amount	of	the	loan	for	every	month	
until	the	maturity	of	the	loan	(with	a	0.6	per	cent	cap),	and	0.25	per	
cent	for	loans	without	a	fixed	term	or	due	date.

	 Lastly,	although	the	current	rate	of	the	Chilean	corporate	tax	is	
17	per	cent,	due	to	the	recent	earthquake,	in	order	to	help	with	the	
reconstruction	of	Chile,	the	corporate	tax	rate	has	been	temporarily	
raised	to	20	per	cent	for	the	year	2011,	and	to	18.5	per	cent	for	the	
year	2012.	After	this,	the	corporate	tax	will	lower	again	to	the	current	
17	per	cent	rate.
	 The	new	tax	authority	has	stated	that	it	will	revise	the	current	
criteria	for	a	number	of	relevant	issues,	so	in	the	case	of	future	
Investments	it	would	be	convenient	to	contact	a	tax	advisor.

Update and trends
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Disposals (from the seller’s perspective)

15	 Disposals
How	are	disposals	most	commonly	carried	out	–	a	disposal	of	the	

business	assets,	the	stock	in	the	local	company	or	stock	in	the	

foreign	holding	company?

The sale of stock in a foreign holding company may be preferred by 
the seller if the buyer is also a foreign company or entity. No Chilean 
taxes would be applicable on the potential gain derived from this 
sale. 

If the acquirer is a local company, the seller may prefer to sell 
the stock in the local company and benefit from the reduced capital 
gains tax at a 17 per cent rate. However, the seller may prefer to sell 
the business assets if it has enough net operating losses to shelter any 
gain derived from the asset sale.

16	 Disposals	of	stock
Where	the	disposal	is	of	stock	in	the	local	company	by	a	non-resident	

company,	will	gains	on	disposal	be	exempt	from	tax?	Are	there	special	

rules	dealing	with	the	disposal	of	stock	in	real	property,	energy	and	

natural	resource	companies?

The disposal of stock in the local company is as a general rule taxable 
in Chile, regardless of the residence of the seller. If the seller is a non-
resident, a resident buyer may be required to withhold applicable  
taxes upon remittance of the purchase price. An exemption may be 
available for the disposal of stock in publicly listed companies that 
are regularly traded, provided certain specific requirements are met. 

There are no special rules in Chile dealing with the disposal of 
stock in a real estate, energy or natural resource company.

17	 Avoiding	and	deferring	tax	
If	a	gain	is	taxable	on	the	disposal	either	of	the	shares	in	the	local	

company	or	of	the	business	assets	by	the	local	company,	are	there	

any	methods	for	deferring	or	avoiding	the	tax?	

If the local target is organised as a limited liability company,  
the seller may defer taxation on the gain if the sale proceeds are  
reinvested within 20 days as a capital contribution into another  
Chilean company.

Jaime	Carey		 jaime.carey@carey.cl	
Alex	Fischer			 afischer@carey.cl	
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